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lowing heads : The Supreme Court ; Appeals from Federal Courts ; 
The Circuit Courts ; Removal of Suits ; Habeas Corpus ; Proce- 
dure and Practice ; The District Courts ; and, finally, Admiralty. 
There is also a very complete index. The ideas follow each 
other naturally and logically; each is fully discussed and the 
authorities thereon cited. Where less important branches are left 
untouched, there is always a statement to that effect and reference 
is made to the works in which a treatment of the point may be 
found. 

All lovers of an able and well written law-book should be grate- 
ful to Mr. Merwin by whose efforts this work of standard legal 
and literary value has been given a renewed term of usefulness. 

M.L.,Jr. 



Marketable Title to Real Estate, being also a Treatise on the 
Rights and Remedies of Vendors and Purchasers of Defective 
Titles, including the Law of Covenants for Title, the Doctrine of 
Specific Performance and other kindred subjects. By Chapman 
W. Maupin, of the Washington (D. C.) Bar. New York: 
Baker, Voorhis & Company. 1896. 

This work is, as the author states, not a treatise on real property 
generally, but on the law of title to real property, as applied between 
vendor and purchaser. Matters usually found in the reports, digests, 
and case-books under the heads of Vendor and Purchaser, Covenants 
for Title, Specific Performance, Equity Jurisprudence, Deeds, 
Titles to Real Estate, Real Property, Abstracts of Title, Subrogation, 
and kindred subjects, have been gathered into a single volume, and 
so arranged as to make them easily accessible. The system is 
unusually good. The treatise appears also to be reliable. In read- 
ing § 98, however, the question arises whether the author is correct 
in his statement of the rule of law that where a vendor having the 
equitable title to land, sells expecting to get in the legal title and 
to be able to convey at the appointed time, he is liable to damages for 
the loss of the bargain. The author has cited as the leading case 
on this point Hopkins v. Grazebrook, 6 B. & C. 31, apparently 
overlooking the fact that this case was overruled by the House of 
Lords inBain v. Fothergill, L. R. 7, H. L. 158, which establishes the 
rule that with such facts the vendor is liable to nominal damages 
only. On the whole, however, the book possesses exceptional merit 
as an accurate, comprehensive, and well-written treatise on a 
practical branch of the law of real property. W. CD., Jr. 



Commentaries on the Law of Private Corporations. By 
Seymour D. Thompson, LL. D. San Francisco : Bancroft- Whit- 
ney Company. 1895-96. Six Volumes. 

If one desires to obtain a "realizing sense " of the rapid devel- 
opment of various forms of corporate activity, he cannot do better 
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than turn quickly from Blackstone's single chapter on corporations,, 
in the first book of his Commentaries, to Judge Thompson's six 
volumes, which have lately issued from the press of the Bancroft- 
Whitney Company. It will be remembered that Blackstone, in 
dealing with the "Rights of Persons," treats at last of "these 
artificial persons . . . called bodies politic, bodies corporate {cor- 
pora corporata) or corporations." Of these he remarks that 
"there is a great variety subsisting, for the advancement of 
religion, of learning and of commerce ; in order to preserve entire 
and forever those rights and immunities, which, if they were 
granted only to those individuals of which the body corporate is 
composed, would upon their death be utterly lost and extinct. ' ' 
This celebrated chapter occupies about eighteen octavo pages and 
presents a succinct but adequate statement of corporation law as it 
existed in Blackstone's day. Judge Thompson's six volumes con- 
tain nearly seven thousand octavo pages, while the ' ' Table of 
Cases Cited " (the cases being printed in double column and in 
exceedingly fine type) occupies no less than one hundred and sev- 
enty-nine pages. It is somewhat dangerous to attempt to estimate 
the number of judicial decisions, which the table represents 
because of the reduplication which is usual in such tables. A cur- 
sory examination, however, leads to the conclusion that each case 
is indexed only once — instead of being indexed under the name of 
both parties. If this is true, the number of cases cited must be in 
the neighborhood of twenty thousand. The contrast is all the 
more striking if the fact is borne in mind that Judge Thompson 
treats only of private corporations. "This is an attempt," says 
the author in his Preface, ' ' to state the law relating to corpora- 
tions existing in the United States, except those created for gov- 
ernmental purposes." In order to accomplish his purpose, he 
divides his Commentaries into nineteen separate titles — the titles 
being in turn broken up into chapters of which the total number is 
two hundred and one. " Many of these chapters are so large that 
it has been necessary to subdivide them into subchapters called 
articles. For example, one of these chapters contains fifteen, 
another twelve, others seven, and still others lesser numbers of 
these articles ; so that many of the so-called chapters are really 
extensive titles. ' ' But this is not all. ' ' In many cases it has 
been found necessary for the convenient and accurate grouping of 
subjects to subdivide these articles into subarticles called subivi- 
sions." Finally, "the whole work is again divided into about 
eight thousand separate paragraphs called sections. These sec- 
tions form the units of grouping, of reference and of index- 
ing." The titles are as follows: I. Organization and Inter- 
nal Government ; II. Capital Stock and Subscriptions Thereto ;: 
III. Remedies and Procedure to Enforce Share Subscriptions ; IV. 
Shares Considered as Property ; V. Liability of Stockholders to 
Creditors; VI. Directors; VII. Rights and Remedies of Members 
and Shareholders ; VIII. Ministerial Officers and Agents ; IX. 
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Formal Execution of Corporate Contracts; X. Notice, Estoppel, 
Ratification ; XI. Franchises, Privileges and Exemptions ; XII. 
Corporate Powers and the Doctrine of Ultra Vires; XIII. Cor- 
porate Bonds and Mortgages ; XIV. Torts and Crimes of Corpora- 
tions ; XV. Insolvent Corporations ; XVI. Dissolution and Wind- 
ing Up ; XVII. Receivers of Corporations ; XVIII. Actions By 
and Against Corporations ; XIX. Foreign Corporations. It is not 
clear that there is any significance in the sequence of these titles, 
nor does it appear that they represent an orderly development of 
the whole subject. This is, perhaps, unfortunate in the case of a 
commentary, which should lend itself to use not merely as a book 
of reference, but also as a text-book for consecutive study. Con- 
sidered merely as a work of reference, the arrangement of titles is 
satisfactory enough, except that something would have been gained 
if such a subject as "Insolvent Corporations " had been brought 
into juxtaposition with the subject of ' ' Liability of Stockholders to 
Creditors. ' ' The same remark may be made of ' ' Corporate 
Bonds and Mortgages" and " Receivers of Corporations," inas- 
much as the most important modern receivership cases are cases 
growing out of mortgage litigation and the two subjects can best 
be dealt with in connection with one another. 

When the reviewer passes from these general considerations to a 
more minute criticism of the author's work, he enters upon a task 
of more than ordinary difficulty. It is not merely because it is a 
practical impossibility to read the entire work through that the 
reviewer's task is a hard one, but also because he must constantly 
temper his disapproval of that which is not to his liking by a recol- 
lection of the magnitude of the undertaking upon which the 
author has entered and the countless difficulties which he must 
have encountered in his attempt to reduce this shapeless mass of 
" Corporation Law " to order and to form. It should be remarked 
at the outset that the whole work bears evidences of careful and 
laborious preparation. Judge Thompson has stamped his own 
vigorous personality on almost every page of his six volumes. The 
author acknowledges his indebtedness to several lawyers for assis- 
tance rendered, but we can well believe that the amount of matter 
which they have contributed "has been inconsiderable in com- 
parison with the whole work." The work having been begun 
sixteen years ago, it has required much condensation, the author 
assures us, to bring the text within the limits of six thousand pages. 
Judge Thompson fully appreciates the difficulty in the way of an 
orderly treatment of corporation law. He speaks of the ' ' vast, 
exuberant and intertangled growth of uncodified and unassorted 
statutes and judicial decisions, the work of near fifty independent 
sovereignties and jurisdictions which we in America call our law. ' ' 
He has thrown himself boldly into this wilderness, however, and 
he has been ready to use his axe unsparingly whenever he has met 
with obstacles in the path of uniformity. He has adopted the 
name " Commentaries," because it has been his effort to analyze 
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and classify statutes and decisions and make ' ' such comments upon 
their respective merits as a long study of the subject seemed to 
justify him in making." "If these comments," he observes, 
" have been at times severe, he can only say that they were such in 
each case as seemed proper to him at the time when the particular 
topic was under study. ' ' 

In all his "comments" there is distinguishable a tendency to 
eliminate the distinction between ethics and jurisprudence. The 
author's strictures upon the decisions of the courts are never more 
severe and in none of his passages does he wax more eloquent than 
when he fancies that a judge has rendered a decision which runs 
counter to some portion of the moral law. When one is as full of 
enthusiasm as Judge Thompson, the danger of exaggeration is 
great, and it sometimes happens that decisions are branded as 
immoral when they really deserve no such stigma. In an article 
contributed to a recent number of the Harvard Law Review, the 
present writer has ventured to call attention at length to some of 
the results of this tendency on the part of the distinguished com- 
mentator. No one can fail to recognize, however, that the tend- 
ency, when kept under control, is a wholesome one. In such a 
subject as corporation law no great or useful result can be attained 
by one who slavishly submits to the utterances of authority, and is 
too timid to exercise an independent judgment. Chapter CXLVI. 
on ' ' Preferring Creditors ' ' may be taken as a fair specimen of the 
author's work. " There are two doctrines upon this subject," he 
observes "one — and the only one which is deserving of any 
respect — is, that the assets of a corporation are a trust fund for its 
creditors ; that when the corporation becomes insolvent, or when its 
affairs reach such a state that its stockholders or directors find 
themselves obliged to deal with its assets in view of its approach- 
ing suspension, they can only deal with them in the character of 
trustees for its creditors ; that this necessarily means that they can 
only deal with them as trustees for all its creditors, and not for 
particular creditors whom they may desire to pay in preference to 
the others — that is, to pay out of money which equitably belongs 
to the others." Observe that in stating the doctrine the author 
asserts that the property of a corporation in insolvent or failing cir- 
cumstances belongs "equitably" to all the creditors. Of the 
other doctrine, he says that it is frequently met with "in the deci- 
sions of courts whose judges, in their opinions, mouth the proposi- 
tion that the assets of a corporation are a trust fund for its credi- 
tors ; but it mocks that doctrine — or rather it obliterates it 
entirely — since it necessarily proceeds upon the proposition that an 
insolvent corporation, or a corporation whose stockholders or direc- 
tors anticipate its insolvency, has the same power, in dealing with 
its assets which an individual, under like circumstances, has. ' ' It 
thus appears that the only doctrine on this subject " deserving of 
any respect " is inseparably connected with the theory that the 
assets of a corporation are "a trust fund for its creditors." If we 
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turn to the preface (page vii), we find that the author refers to 
recent decisions which have modified this "American doctrine " to 
such an extent ' ' that it may now be doubted whether the capital 
of a corporation is a trust fund for its creditors in any different 
sense than the sense in which the property of a private person is a 
trust fund for his creditors. ' ' From this statement in the preface, 
the reader is referred to § 1665 and following sections in which the 
author states it to be his purpose to examine "these extraordinary 
decisions of the Supreme Court of the United States more at 
length, as the writer believes that, while not professing to do so, 
they overturn all former rulings of the same court in respect of the 
rights of the creditors of corporations against the holders of 
unpaid shares, and totally obliterate the doctrine of that and other 
American courts that the capital stock of a corporation is a trust 
fund for its creditors. " The " extraordinary decisions " referred 
to are : Hand ley v. Stutz, 139 U. S. 417; Clark v. Sever, 139 
U. S. 89, and -Fogg -v. Blair, 139 U. S. 118. It is to be regretted 
that the decision of the Supreme Court, in Hollins v. Brierfield 
Coal & Iron Company, (150 U. S. 371), had not been rendered at 
the time when these pages were written. With that decision before 
him Judge Thompson would have found it necessary to modify his 
expressions of disapproval of courts which refuse their adherence 
to the so-called " trust fund doctrine " — unless, indeed, he is pre- 
pared to say that the decisions of the Supreme Court of the United 
States are not "deserving of any respect." So loyal is Judge 
Thompson, however, to the "American doctrine" that he pro- 
ceeds to dispose of the reasons advanced in support of the view 
that a corporation may deal with its property as an individual may 
do. He condemns the doctrine that a corporation can prefer a 
stockholder-creditor and criticises as "infamous " the view that a 
director-creditor may be preferred. " A partnership," he remarks 
in § 6498, ' ' cannot distribute its assets to its partners in prefer- 
ence to its creditors ; but under this miserable doctrine, if it 
becomes incorporated, it can do so. ' ' The reader of this chapter 
is referred to a series of articles in the Northwestern Law Review 
from the pen of E. A. Harriman in which Professor Harriman 
takes strong ground against Judge Thompson's views and points 
out what are conceived to be the weak points in the author's 
argument. 

If we turn to title XIII. — " Corporate Bonds and Mortgages " — 
we find that the author has brought together all the cases upon this 
important subject and has analyzed and classified them in a satis- 
factory fashion. It is to be regretted that he has not included in this 
portion of the work a concise historical statement of the development 
of the modern corporate mortgage, for if he had done so the conflict 
and confusion among the cases would not have appeared so hopeless. 
When a branch of law is developing rapidly, it is difficult to accord 
to old and new decisions their true relative values unless emphasis 
is laid upon their difference in date and an effort is made to treat 
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the subject in perspective. In this chapter we find the light from 
all judicial decisions both older and more recent thrown, as it were, 
upon a plane surface, with the result that Judge Thompson's faculty 
of clear statement is tried to the utmost in his effort to make to the 
reader a coherent statement of the law. In this effort, in spite of 
the difficulty of the task, he has succeeded admirably and there 
are but few questions in this important subject which the reader will 
not find here intelligently discussed. Corporate bonds are first con- 
sidered ; then coupons, and then the remedies of bondholders. 
Next, the power of corporations to mortgage their property and 
franchises is investigated (§§6131-6165). At §6171 begins a 
discussion of the power of directors and officers to execute corporate 
mortgages. A break in the sequence of section numbers is to be 
noted here as also at the end -of many other chapters and titles. 
This was doubtless rendered necessary in preparing for the press the 
separate parts of a book of such great magnitude. Beginning with 
§ 6182 there is a discussion of various incidents of mortgages 
followed by a full statement of the law relating to foreclosure and 
the priorities among creditors in foreclosure suits. 

Chapter CXXXVIL, Civil Liability of Corporations for Torts, 
presents a good specimen of Judge Thompson's method of dealing 
with such legal refinements as the older doctrine of the common 
law that a corporation aggregate could not commit an actionable 
tort. Again, in chapter CXXXVTIL, " Liability for Trespasses and 
Malicious Injuries," we have in §§ 6299-6301 an instance of the 
author's faculty of stating rules of law in a fresh and vigorous way 
and of bringing to bear upon the solution of legal problems a sort 
of enlightened common sense which characterizes many of his mental 
processes. 

Title XVI. , Dissolution and Winding Up, is a valuable monograph 
upon the subject with which it deals. The manner in which corpo- 
rations are dissolved is fully dealt with as is also the doctrine that 
forfeitures can be effected only by the State. The grounds for 
forfeiting charters are examined and ipso facto forfeitures are 
discussed. Chapter CLIV. deals with the " Surrender of Franchises 
and Dissolution, ' ' while the three following chapters are concerned 
with "Winding up at the suit of Stockholders," " Effect of Disso- 
lution " and "Quo Warranto." 

Further to chronicle the results of the reviewer's extended 
examination of this great work would subserve no useful purpose. 
It would be a continuing record of fresh evidences of industry and 
research. The discussion of no important cases seems to be 
omitted, and every subject receives its due share of the author's 
attention. At a time when so much careless and slipshod legal 
writing is put upon the market, this commendation means a great 
deal. It cannot truthfully be said, however, that the work is an 
epoch-making work, because the mind of the author is not of such 
a character that he can always give for the faith that is in him a 
reason which will satisfy the lawyer. He has a strong instinct of 
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what is just and right, but he does not always succeed in convincing 
the reader that the solution of a problem for which he contends is 
a solution of universal application. The truth is that the author's 
mind is not a subtle one. When he treats of a given doctrine he 
impresses the student as having read and studied all the cases on 
the subject, but as having done but little in the way of acute think- 
ing. He does not always get to the bottom of the matter in hand. 
He does not always penetrate the recesses of the common law and 
many of the beauties of equity jurisprudence are lost upon him. 
He is strong in condemnation. His attacks upon decisions of 
which he disapproves are often magnificent, but they are not criti- 
cism. His distinguishing faculty is expostulatory rather than critical. 
His righteous indignation blinds him so that he sometimes neglects 
the weak points of the decision which he is criticising and impales 
himself upon those which cannot be shaken. Upon the whole his 
constructive work is better than his destructive work. The industry 
and ability with which he has covered the whole field of corporation 
law, the anxious care which he has used in sifting and arranging 
the mass of decisions, the indefatigable energy which has enabled 
him to collate the decisions from so many different jurisdictions and 
to set them before the reader in an intelligent scheme — these quali- 
ties in combination have produced a work which will make it easier 
hereafter for the student to study and for the practitioner to practice, 
if not for the lawyer to think. This is a great deal for one man to 
accomplish. It is not as much as Judge Thompson hoped to 
accomplish, but he himself must have foreseen that such an ambi- 
tion as his could not be fully realized. 

It is a delicate matter to criticise literary style. The reader will 
doubtless regret that Judge Thompson has made throughout his 
work so copious a use of adjectives. Now and then a word appears 
which can scarcely be said to be in good use. Sometimes (as in 
the dedication) there is a suspicion of " fine writing." Occasion- 
ally, an unfortunate use of words detracts from the dignity of a 
worthy thought. An example of this occurs at the end of the 
preface, where the author is led by his desire to return thanks 
for strength vouchsafed him from above, to tender his most 
" grateful acknowledgments" to the Almighty. While these things 
are undoubtedly blemishes, the reader will nevertheless find that 
Judge Thompson always succeeds in making his meaning clear. 
He is never obscure. He is seldom vague or indefinite. No one 
who reads his book will fail to be convinced that it is the effort of 
a vigorous man who has recorded in vigorous language the work- 
ings of a vigorous mind. 

Geo. Wharton Pepper. 
Philadelphia. 



